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PROCEEDI NGS
(10: 03 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunent first this norning in Case 09-737, Otiz v.
Jor dan.

M. MIIs?

ORAL ARGUMENT OF DAVID E. MLLS

ON BEHALF OF THE PETI TI ONER

MR MLLS: M. Chief Justice, and may it
pl ease the Court:

Deni al of summary judgnent is not reviewable
on appeal after trial, especially where the decision

depends on whet her the evidence on the merits of the

claimis sufficient to cross the legal line for
liability. 1In this case --
CH EF JUSTI CE ROBERTS: I'msorry to

i nterrupt so quickly, but that especially |I take it --
take it as a concession that there's a difference
between clains for qualified imunity based on evi dence
and clains that are based on | aw.

MR. MLLS: Well, there's a difference
bet ween defenses that depend on the evidence at trial.
What | woul d say about qualified immunity is that to the
extent any court of appeals is going to enter judgnment

based on qualified immunity, it needs to understand the
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conduct of the officials in the case. And so you're
al ways tal ki ng about the evidence of that conduct.

JUSTI CE KENNEDY: Well, of course there is
al ways -- there are always facts. There are often
di sputed facts. But suppose the issue is whether or not
this right -- and maybe there are two rights here --
this right was clearly established. That is an issue of
| aw.

MR. MLLS: That is -- that is an issue of
| aw, Your Honor.

JUSTI CE KENNEDY: And doesn't that fall
wthin the "except" clause that the Chief Justice was
tal king to you about, which you haven't had nmuch tine to
fill out, | understand. \

But -- well, if you're going to say -- and
it's really not whether the summary judgnment is
appealed. That's a little bit -- it's whether or not
the issues resolved by the summary judgment notion are
appeal able. As | read into your response or inplied
fromyour response to what the Chief Justice said, maybe
sonetimes the summary judgnent notion, say on an issue
of law, is sufficient to preserve the issue.

MR. MLLS: Well, and that gets to what |
think is the heart of the split in the circuits and the

confusion, is that every circuit recognizes a very
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general rule that where the evidence at trial noots that
at summary judgment we are not going to review the
sunmary judgnment deci sion.

Now, a nunmber of courts said: Well, wait a
second; there are summary judgnent issues that don't
depend on the evidence. Those are typically called
questions of |law, and Respondents point to a nunber of
good exanples in their brief of defenses such as statute
of limtations, preenption, and the |like, that indeed
very often don't depend at all on the evidence at trial.
The difference with qualified inmmunity is that qualified
I mmunity requires the court to |l ook at the evidence of
the claimitself.

Now, statute of l[im tatidns, for exanple, is

actually quite different, because in statute of

limtations -- let's suppose Mchelle Otiz filed her
suit 20 years late. It would not matter at all how nmuch
evi dence she adduced of the Respondents' m sconduct. It
woul d be barred by statute of limtations.

JUSTICE GINSBURG: So M. MIIls, what then
is the difference? You point out, quite rightly,
summary judgnent | ooks to what evidence there was and
the question for the Court is: What could the plaintiff
prove? \When we get past trial, the issue becones: Wat

has the plaintiff proved?

5
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So what was brought out at trial? Wat was
the record at trial that was larger than the record at
sunmary judgnment? Because if there was no -- no new
fact presentation, no nore anple fact presentation, then
it wouldn't matter. It would be the sane body of
evi dence, right?

MR. MLLS: Well, I think that's largely --
| argely right, Justice G nsburg, and here's an exanple
of what did change in this case.

At the sunmary judgnent stage, what we had
were affidavits of the Respondents discussing their role
in relation to this case, with no conmment what soever
about what the consequences woul d have been had
Ms. Jordan imedi ately reported the first sexual
assault. The record was bare at sunmary judgnent from
Respondent s’ perspective on that point.

At trial, under cross-exam nation Ms. Bright
testified that Respondent Jordan indeed violated prison
policy by not reporting it and then, very crucially,
al so agreed that the second, nore violent assault would
have actually been precluded had that report taken
pl ace.

Now, that's --

JUSTICE ALITO This gets to what troubles

me about this case. Although the Sixth Circuit referred

6
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to summary judgnent in its opinion, it seens to ne the
Sixth Circuit actually reviewed the evidence at trial
and determ ned that the defendants were entitled to

judgnent as a matter of | aw based on the evidence at

trial.

So | don't know why this case actually
presents the question on which cert was granted. It
seens to ne it presents a question of -- a purely

factual question in the end, whether there was --
whet her judgnment as a matter of | aw was appropri ate.
And you never raised the judgnment as a matter of |aw.
You never raised in the court of appeals, as
| understand it, the argunent that the defendants’
ability to object to the entry of judgnEnt as a matter
of | aw was wai ved because they never filed the
Rul e 50(b) notion. 1Isn't that right?
MR. MLLS: Well, there's a couple points in
there that | need to address.
First, | think that you are exactly right.
VWhat the Sixth Circuit did here is it reviewed a summary
judgnment decision, but it did peek ahead to the trial
evidence, and it said it was doing that. | think that
hi ghl i ghts the fundamental problem of review ng summary
judgnent after the trial. The Sixth Crcuit is

inmplicitly recognizing it would be illogical to | ook at

7
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that summary judgnment record, those affidavits, and then
I gnore this cross-exam ned testinony --

JUSTICE ALITO. Well, suppose we were to
hold that they couldn't review the denial of summary
judgnment. The case is remanded to them and they say:
Okay, well, we made a slip of the pen when we referred
to summary judgnent in the prior decision. W really
were saying that the defendants were entitled to
judgnent as a matter of |aw and, although there wasn't a
Rul e 50(b) notion, that was wai ved because it wasn't
rai sed on appeal. So we are -- we cone back to exactly
where we are now. All we have done is to correct a slip
of the -- what was arguably a slip of the pen, perhaps
notivated by their belief that the Rﬁle 50(b) issue is
jurisdictional. But it really is not under our cases
di stingui shing between jurisdictional questions and
cl ai ms processi ng questions.

MR. MLLS: And | agree with that | ast
point. But here's the problem and here's why it isn't
just sinply a slip of the pen that can be fixed by
remandi ng. Even if this was not summary judgnent
what soever and it was, as Respondents say, essentially a
Rul e 50(a) review, that conflicts with an entire |ine of
this Court's decisions |leading into Unitherm which nakes

clear that the court of appeals absolutely |acks the

8
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power to review the sufficiency of the evidence where

t hat question wasn't ruled upon by the district court.
And so the court of appeals here, regardl ess of any sort
of forfeiture argunent, absolutely |l acked the power to
consider it.

The additional point about your --

JUSTI CE SCALI A: But that's not the point
t hat you have nade here, | nean, and that is not the
poi nt on which we granted certiorari.

MR. MLLS: That's right and I think -- |
think what | just said about the 50(b) point is that |
think it highlights that this really was a summary
judgment review by the Sixth Circuit.

JUSTICE KAGAN:. M. M Ilé, if I could just
under stand your answer to Justice Alito. You concede
that the Sixth Circuit opinion is using the record built
on the whole trial and that that's a different record
fromthe record that existed at summary judgnment; is
that correct?

MR. MLLS: | do concede it, except to the
extent that | concede they did an adequate review of the
record. But | concede that point. For example --

JUSTI CE KAGAN: So they have that first
par agraph where they suggest that they're ruling on a

summary judgnment nmotion. Then they go through an entire

9
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opi nion that tal ks about the facts and the record. And
there are very few citations, but your understanding is
t hat when they tal k about the facts in the record they
are tal king about the post-trial, | nean the record that
has been built up as a result of the trial?

MR. MLLS: There are certainly a nunmber of
I nstances where they are tal king about the trial. | do
think it is even nuddy the extent to which they are
I ncorporating trial facts with sunmary judgnment facts.
The exanple | gave about this point where Ms. Bright
conceded on cross that Ms. Ortiz indeed woul d have been
separated and the assault, second assault, precluded,
it's one of two things. Either the Sixth Circuit's
review ng sunmary judgnent and pickiﬁg a couple of trial
facts it thinks helps to review and m ssing the facts;
or it's doing -- it's looking ahead at these trial facts
and because -- particularly because the district court
never weighed in on that, on a Rule 50(b), it's botching
the record. And it goes to the heart of this Court's
cases from Cone v. West Virginia Pulp & Paper in 1947 up
t hrough Unitherm which says we have to have the
district court review the sufficiency of the evidence
before the court of appeals could even have the power to
possi bly consi der this.

JUSTI CE SOTOVAYOR: That answer i s not

10
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addressing Justice Alito's point, which he said a Rule
50 motion is not jurisdictional. You are in essence
claimng it is. You are saying they |acked the power,
but Justice Alito's question to you said they don't,
that they've msread the fact that this is not a
jurisdictional nmotion. So address that question: Wy
Is it jurisdictional as opposed to a claim processing?

MR. MLLS: Your Honor, | am not disputing
that the Sixth Circuit had jurisdiction to consider the
case. But | am making a distinction anong jurisdiction
and power, and it's the sane distinction actually the
Tenth Circuit enployed in a case called WIllians v.
Gonterman, which is cited in our reply brief, | think
It's at page 10. But the exact issué came up, where the
verdict |oser said: Wit a second; this issue's been
forfeited. The Tenth Circuit, reading Unitherm reading
t he debate between the majority and the dissenters, who
said plain error and those doctrines should apply, said:
We | ack the power to review this; we have jurisdiction,
but we | ack the power.

JUSTI CE SOTOVAYOR: I n claimprocessing
rul es we have said that, unless you object, the court
doesn't | ack power. Since you didn't object belowto a
argunent that Rule 50(b) precluded consideration by the

court of appeals, why wasn't that argunment waived before

11
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the court?

MR. MLLS: It's not waived because, while
the general principle is that clainms processing rules
are indeed subject to waiver and forfeiture, in this
particul ar context, as this Court has made clear, that
the word "power" is not an accidental use. [It's been
used in all these cases.

JUSTICE GINSBURG:. Why is it -- power --
jurisdiction is power, power to proceed in a case. But
we are in an area where there are many, many cases of
this Court that distinguish the Rule 50(a), 50(b) from
the run-of -the-m ne claimprocessing rule because in the
background is the Seventh Anendnment re-exam nation
clause. That's the whole reason mhy\there is this
50(a)-50(b) litany, why the verdict | oser nust repeat
t he 50(a) notion, after the verdict.

So I"'m surprised that you're using the word
"power" and you're not referring to any of that history
which stenms froma constitutional provision, the Seventh
Amendnment .

MR. MLLS: Well, Justice G nsbhurg, you are
absolutely correct and | think that footnote 4 of
Uni t herm goes right to your point. |In footnote 4 of
Unitherm the Court explains that the very reason a

court of appeals |acks the power, |acks the power to

12
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review that question, is because it

in Unitherm going to be as a court

t he conduct -- the sufficiency of the evidence,

is essentially, as

of appeal s revi ew

a district court ruling on the question. And this Cou

said in Unithermthat that raises serious Seventh

Amendnment concerns. This case is actually a very good

exanmple --

ng

wi t hout

rt

JUSTICE ALITO. M. MIls, | got you started

on this, but none of this is the question on which we

granted review, is it? W didn't grant

whet her a court of appeals can cons

i der judgnment as a

matter of |aw where there isn't a 50(b) notion and no

argument is made that the -- that issue was waived by

failing to make the notion. We did

t hat .

n't grant review on

MR. MLLS: Justice Alito, that highlights

anot her inportant point about this exchange, and that

t hat Respondents in the Sixth Circu
that the Sixth Circuit did have the

the summary judgnment question and t

it did not suggest
authority to take

hen | ook ahead to

trial facts. And so, the Sixth Circuit has taken the

summary judgnent deci sion and then acted w t hout

authority to | ook ahead at the trial facts. And so if

the argunent is that we have forfeited a preenptive

argument to the Sixth Circuit that

13
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frankly very unorthodox approach, | don't think that
that's a proper invocation of forfeiture even regardl ess
of the point about power.

JUSTI CE G NSBURG. Are you saying then that
if we explain to the Fifth Circuit -- to the Sixth
Circuit, that the record they must look at is the trial
record, so it's different fromthe sumary judgnent
stage, if we told themthat then maybe they woul d | ook
at the evidence differently, even though they purported
to look at the trial evidence?

MR. MLLS: Well, | think if that order were
given they would indeed do that. But | would still cone
back to the point that there is absolutely no basis on
whi ch they woul d have the authority fo do that. And the
point is in the Unithermline of cases that if you don't
have a district court ruling on the very question, the
question here of whether their conduct, as they say
crossed, the constitutional line, you're circunventing
the district court's role in the entire process.

As this Court's explained repeatedly, a
requi site of a court of appeals review ng that evidence
that went to the jury is that the district court first,
who has the feel of the case, who saw the w tnesses, who
saw Respondent Bright on cross-exam nation, first have

the opportunity in the judge's discretion to grant a new

14
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trial.

JUSTICE GINSBURG:. So if you're right, then
there has to be a remand to the Sixth Circuit with
I nstructions to send the case back to the district court
to ask the district court whether it thought the
evi dence was sufficient?

MR. MLLS: | don't think so, Your Honor. |
think that the best way to see this case is it's indeed
a review of the summary judgnent decision. That's the
only decision by the district court that had to do with
qualified immunity.

The Sixth Circuit expressly invoked an
exception to say, we can review sunmmary judgnment after
the trial because its qualified innuﬁity and the Ei ghth
Circuit said that's okay and we say that's okay, we are
| ooki ng ahead at trial facts. And | think what this
Court can and should conclude is that it's inproper to
review the summary judgnent decision after trial because
t he facts have changed.

JUSTICE ALITG  And your argunent is that
where the district court denies summary judgnent on a
qualified immunity issue that is based even purely on an
i ssue of law, there can't be a review unless that's
renewed -- there can't be appellate review unless that

purely | egal question is renewed in the Rule 50(b)

15
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notion. That's your argunent?

MR. MLLS: That is ny argunment, with a

coupl e key pieces -- first of all, they could of course
take a collateral order appeal. But if they proceed to
trial -- and here's -- here's sort of the fundanental

poi nt about qualified imunity. Sure, there are purely
| egal questions in the qualified inmmunity inquiry. Was
the right clearly established? But to enter judgnent,
to enter judgnent, whether it's the district court or
the court of appeals, that court nmust know what the
conduct is.

JUSTICE ALITO. But what if the facts are
utterly undi sputed? There is a videotape of exactly
what went on. Nobody has the slightést di sagr eenent
about the facts. The only question is whether the right
was clearly established, and the district court rejects
that at summary judgnent. \What benefit -- what is the
poi nt of saying that the defendants have to raise that
sane issue again in the Rule 50(b) nmotion? It's utterly
a -- a pointless exercise.

MR. MLLS: Well, it's certainly a |less
conpelling case than this one where the facts indeed
change. But | would say that there -- it's not utterly
poi nt|l ess because the 50(b) nmotion still invokes all the

protections that this Court has described where the

16
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district court, who had the feel of the case, gets the
first chance to consider whether a new trial should be
gr ant ed.

JUSTI CE KAGAN:. M. MIls, when -- when
Unitherm tal ks about the district court feeling the case
and having a feel for the case, it's tal king about
having ae feel for the evidence and for the facts. The
whol e rationale of Unithermis based on the evidence,
the facts, not on purely |legal questions. So suppose we
di sagree with you about the reach of Unitherm  Suppose
we say Unitherm doesn't have any application to purely
| egal questions.

What woul d that mean for your case? Which
part of your clains were purely Iegaf and whi ch part
were instead founded on the facts, in which case you
woul d have a better Unitherm argunent?

MR MLLS: It -- it would still mean you
woul d have to reverse in this case, and | think in
Justice Alito's hypothetical perhaps, perhaps not.

But in this case, as -- as Respondents
t hensel ves say, the question here is actually very
sinple. [It's whether their conduct crossed a
constitutional line. And the point is that, even in the
qualified imunity inquiry, the question is does the
conduct -- and that's conduct in one way at sunmmary

17
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judgnment and another way at trial -- does that conduct
cross a clearly established constitutional |ine.
CHI EF JUSTI CE ROBERTS: | don't understand,

counsel, how your argunent that in every case you need
to know the facts, every qualified imunity case you
need to know the facts, and those only come out at
trial -- is consistent with our recogni zing that you can
have a coll ateral order appeal of denial of summary
judgnent. In other words, you can consider qualified
I munity wi thout knowi ng how the facts are going to cone
out at trial, which is why we allow you to have an
appeal before trial.
MR. MLLS: You are absolutely right. And
at summary judgnment officers are ent{tled to i nvoke
i mmunity and they are entitled to take that imediate
appeal, and it's typically -- well, required under
Johnson v. Jones that it be what this Court's called a
question of law. The defendants assune the facts
agai nst them and they say to the court of appeals, it
may be a purely legal question, like this isn't clear --
this is clearly established, or isn't clearly
established. But to -- to say whether that line is
crossed, | mean, as recently as lgbal this Court's --
CHI EF JUSTI CE ROBERTS: Well, so you are
just saying your case on qualified immunity isn't |ike

18
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that case; Is that all?

MR. MLLS: Well, I"'msaying it -- it's |like
that case to the extent that the court still has to
understand, if it's going to enter judgnent, what the
conduct was. Even if it's looking at purely --

JUSTI CE SCALIA: No, it doesn't -- doesn't
have to know what it was. |t assunmes it to be what --
what the plaintiff claims it was.

MR. MLLS: That's right.

JUSTI CE SCALIA: At the summary judgnment,
you give the benefit of the doubt to the plaintiff.

MR. MLLS: That's right.

JUSTI CE SCALI A: So there is always a

factual elenent to the -- to the ruling.

MR. MLLS: That's right. And | -- | think
t hat bol sters nmy point. There is always a factual

element to the ruling. And so when you go to trial and
you put on a trial that is all about Respondents’
conduct, and you have them under cross-exam nation and
t hat evidence grows of their m sconduct, then we are
tal ki ng about a situation where they --

JUSTI CE SCALIA: It's never going to be any
better than what you assumed. |It's never going to be
any better for the plaintiff than what you assuned at

the summary judgnent stage.

19
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MR. M LLS: Your Honor, it actually was in
this case.

JUSTI CE SCALIA:  For -- for --

MR, MLLS: It actually was better at trial
in this case for the plaintiff.

JUSTI CE SCALI A:  \Why was that?

MR MLLS: It was -- one exanple | gave
earlier: M. Otiz before trial didn't have know edge
of what woul d have happened had Ms. Jordan not viol ated
prison procedures and i mmedi ately reported the first
assault. On cross-exam nation, however, Ms. Bright at
page 242 of the trial transcript said: "The second
assault, the violent assault, would have been
precl uded. "

Now, it seens to ne, again reading the cold
transcript --

JUSTI CE SOTOVAYOR: It just -- just finish:
Because if Ms. Jordan had reported the incident that she
was required to, they would have put Ms. Ortiz in
segregation automatically; is that it?

MR. MLLS: Not that they would have put her
I n segregation, but that they would have taken steps to
separate her fromthe officer, whether that neant
renoving the officer fromthe location or putting her in

another cell. The inportant piece of that is not only

20
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did it change from summary judgnent to trial; the Sixth
Circuit got it entirely wrong.

CHI EF JUSTI CE ROBERTS: But you have an
obligation in opposing sunmary judgnent to, in your I|ist
of disputed facts or facts that preclude summary
judgnment, to put all that in. And why didn't you put
the point you are raising now in the opposition to
sunmary judgnent ?

MR. MLLS: That is not something Ms. Otiz
woul d have know edge of.

CHI EF JUSTI CE ROBERTS: | know. So it --

JUSTI CE G NSBURG: But you -- you prevailed
on the summary judgnent notion. There was a sunmary
judgnent notion, right? And it was denied.

MR. MLLS: That's right. That's right.

JUSTICE GINSBURG. So the -- we know t hat
the district judge thought that at that point there was
a case to be presented for trial based on the
plaintiff's allegations.

MR. MLLS: That's absolutely right. And --

CHI EF JUSTI CE ROBERTS: Well, but -- but you
may prevail. You nmay have three different factua
di sputes that the other side is saying are undi sputed,
and the fact that you prevail on one doesn't neant that

you didn't have an obligation to put in your opposition
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t he ot hers.

MR. MLLS: Well, Your Honor, | -- | just
can't see how Ms. Ortiz would have an obligation to put
In sonme fact that is outside of her know edge and,
frankly, something that came out when a Respondent caved
in a bit on cross-exam nation.

JUSTI CE BREYER: How woul d you put the rule
about when you have to renew a notion? You nove for
summary judgnent. Can you say this? You've | ooked up
the treatises and so forth. |[If the notion for summary
judgnment involves either a question of fact or a nixed
question of fact and law, it has to be renewed. If it
i nvol ves neither of the others, neither of those two
things, but it's a pure question of faw and not m xed,
it doesn't have to be renewed?

MR. MLLS: | think that -- that's a fair
way to state it.

JUSTI CE BREYER: |Is there any authority for
that? | mean, is there any -- it seens to be roughly
what you are trying to argue, roughly. At least it
seens to nme a rule that would make sense. Is it -- what
do you find related to that? It seens to ne that nust
have been t hought about before this m nute.

MR, MLLS: well --

JUSTI CE BREYER: Not necessarily by you, but
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by sonebody.

MR. MLLS: Yes, indeed. | think it has
been thought about. | think it's been thought about
really by every circuit, when they recogni ze the very
basic principle that the real evidence of the case is
t he evidence at the trial, and what that nmeans is that
If the evidence at the trial goes to the question at
sunmary judgnment, whatever that |egal issue may be, it
Is illogical to ignore exactly what happened at tri al
and go back to summary judgnent.

JUSTI CE BREYER: No, but -- let -- let's
I magine it has nothing to do with qualified innmunity.

MR. M LLS: Yes.

JUSTI CE BREYER: A bread\and butter case.

MR. MLLS: Yes.

JUSTI CE BREYER: You can't appeal a deni al
of motion for summary judgnent. But there is a trial
and the | awyer forgets to renew the notion. Sonetines
he's lost it; | guess sonetinmes he hasn't. | would
think he would have lost it if it's a m xed question of
fact or lawor if it's a pure question of fact that the
answer turns on. | would think he hadn't lost it if in
fact it is a pure question of law. But is that the
basi ¢ hornbook rule out of this context?

MR. M LLS: Yes, | think it is. | think it
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is the basic horn rule --

JUSTI CE KAGAN:  And M. MIls, if that were
t he basic hornbook rule, your clainms are all matters of
fact or m xed questions of fact and | aw?

MR. MLLS: Qur clains are nm xed questions
of fact and | aw, yes.

JUSTI CE KAGAN: There are no |l egal issues?

MR. MLLS: There are purely conmponents to
those inquiries; there is no doubt about it. Again, a
purely | egal question m ght be what is the
constitutional right; is it clearly established.

JUSTI CE KAGAN:  Well, that's what |'m
asking. I'masking is -- is -- are the questions that
you have those sorts of questions, of are they factual
i nquiries that would fall on the other side of
Justice Breyer's line?

MR. MLLS: At the end of the day these are
factual inquiries in which you have to understand the
officer's conduct. AlIl I'"'msaying is that the second
conponent to establish imunity or anything el se does
i ncl ude al ways a pure question about whether the right's
clearly established. But there is no doubt that to
assess whether that |ine has been crossed you have to
under st and what the facts are.

JUSTICE ALITO  The -- determ ning what is
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m xed question is notoriously difficult. What about the
-- the situation where the -- the ruling is, assum ng
certain facts to be true, the -- the right was not
clearly established? Now, is the fact that certain
facts are assuned to be true enough to make that a m xed
guestion?

MR. MLLS: Yes, it is, because that's a
classic sufficiency challenge at Rule 50, to assune
the -- that's what Rule 50 requires. Assune the facts
agai nst you after the verdict's conme back and now say,
you know, what, Your Honor, it was insufficient.

| would like to reserve ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. M zer. \

ORAL ARGUMENT OF BENJAM N C. M ZER
ON BEHALF OF THE RESPONDENTS

MR MZER: M. Chief Justice, and may it
pl ease the Court:

As | think the discussion has already
denonstrated, Ms. Ortiz's question presented hinges on a
fal se assunption. That assunption is that the Sixth
Circuit was reviewing the summary judgnent order as the
final appeal able order in this case.

JUSTI CE KENNEDY: Except that it begins,

2(a), "Although courts normally do not review the deni al
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of a summary | udgnent

t he deni al

i munity is an exception to this rule.”

openi ng. That sets the
And it
Sixth Circuit,

some cases that

and sone cases that don'

Circuit said.

MR. M ZER:

word choice in the sentence that you just

perfectly clear.

JUSTI CE KAGAN

moti on after

of summary j udgnment

may be that everybody,

depend on AN assessnent

trial on the nerits,
based on qualified
That's the
stage for what follows.

i ncludi ng the

m sapprehended the rul e because there are

of the record

t, but that's not what the Sixth

| think that the Sixth Circuit's
read was not
wel I,

M. Mzer, you asked

for an appeal of the summary judgnent notion, so they

m ght have chosen their
MR. M ZER:

summary judgnent notion

listed in the notice of

bri ef was couched as an

at the bottom of the prior

appendi X,
bott om of page 7a,

fromthe jury verdict."

wor ds based on your request.

Actual Iy, Your Honor, the

was only one of several orders

appeal. And the Sixth Circuit
appeal fromthe verdict, which
page of the petition
from where Justice Kennedy just read, the
the Sixth Circuit calls it an "appeal
And then the Sixth Circuit at petition

appendi x 2a and t hroughout

its opinion refers to "trial
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evi dence. "

JUSTI CE G NSBURG. But, M. M zer, then you
must concede that this opening sentence that
Justice Kennedy just quoted is wong. Courts normally
don't review the denial of summary judgnent notion after
trial on the nmerits, but when the summary | udgnent
denial is based on qualified inmunity, there's an
excepti on.

MR. MZER: | think that what the Sixth
Circuit meant there was that the issue of qualified
i mmunity raised in summary judgment was preserved. |
don't think its word choice was perfectly clear, but I
t hi nk other phrases in the Sixth Circuit's opinion nmake
clearer that what it was doi ng was v{emﬂng the full
trial record.

JUSTI CE SOTOVAYOR: So that we should -- |1
t hink what that neans to ne is that you really ignore
whet her it was raised at sunmary judgnent. |[If you are
going to | ook at the evidence at trial, what do we | ook
at, at trial, to see that the claimof qualified
i munity was preserved? Because it's a little illogica
to say you're reviewi ng the sunmary judgnent record when
you're not.

MR MZER: Well, and | don't think the

Sixth Circuit was saying it was reviewi ng the summary
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judgment record, and that would have been not
appropriate. What it was doing was | ooking at the whole
record. And a legal issue doesn't have to be raised
post-trial in order for it to have been adequately --

JUSTI CE BREYER: But surely it has to be
rai sed post-trial if your legal argument is: Look at
the facts; the facts of this case as proved do not
support liability.

| nmean, | would have thought that was a
classic instance where you do have to make the notion.
That's the whole point of having to renew it.

MR. MZER: To the extent --

JUSTI CE BREYER: Am | wrong?

MR MZER: Partly, yes,\Your Honor. To the
extent the argument is that there needed to be a 50(b)
notion --

JUSTI CE BREYER: VWhy not? | nmean, do you
normally -- forget this case. What the | awer says is:
Judge, they are never going to be able to prove that ny
client crossed the intersection. Okay, we go to trial.
At trial, he wants to say: W heard all the evidence
now and it doesn't show ny client crossed the
i ntersection, so not liable. OCkay?

Doesn't he have to renew it?

MR. M ZER: In your hypothetical?
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JUSTI CE BREYER: Yes.

MR. M ZER:  Yes.

JUSTI CE BREYER: Okay. Fi ne. Now, how is
yours one bit different? Because what you're saying is
that the evidence, when you look at it, will show the
facts are such that there nust have been qualified
I mmunity under the | aw.

MR. M ZER: The difference, Your Honor, is
that this Court's case |aw concerning -- the Mtchel
| i ne of cases concerning coll ateral order appeals in the
qualified immunity context divides qualified inmunity
claims into two hal ves.

There are evidentiary sufficiency-based
qualified i munity clains, and there\are | egal cl ains.

CHI EF JUSTI CE ROBERTS: Yes, that is right,
and | find that in the context where that already
matters, whether they are appeal able as a coll ateral
i ssue, already very difficult and conplicated to sort
out. Now, what you want us to do is take that
difficulty and continue it on in terns of when you can
appeal and when you can't.

Some qualified imunity clainms are purely
| egal . Sone are purely factual. Some are in the
mddle. Wuldn't it be easier if we just said: Here's

the rule fromnow on, you've got to renew themall in a
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50(b) motion and that makes it a | ot easier for the
trial courts and the appellate courts to figure out when
t hey have to -- when they can consider it and when they
can't.

| understand your argunent that it makes a
difference. | think it's a good argunment, because sone
don't depend on the facts. But going forward it just
creates an awful lot of difficulty that we don't need to
buy i nto.

MR MZER: Well, first of all, | think that
because it is a difficult question, it should have been
raised by Ms. Otiz properly, and she hasn't raised a
50(b) argunment properly. But even if the Court were to
reach it, | think the clearer rule ié to map the Johnson
line onto the sufficiency of the evidence line for 50(b)
notions. Ot herw se --

JUSTI CE SCALI A:  The Johnson line isn't nuch
of a map, is what the Chief Justice is suggesting. It's
a ness. |It's very hard to sort those things out. Wy
shoul d we double the difficulty by -- by bringing it in
at the Rule 50(b) stage as well?

MR. M ZER: Because the converse rule, Your
Honor, would create even nore difficulties. On
Ms. Ortiz's --

JUSTI CE SCALI A:  Why? All you have to do --
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any |lawer going in knows he has to nake the notion at
the close of the evidence. What's the big deal?

JUSTICE GINSBURG: And in fact, you did.
You did nove under 50(a). This whole case is here
because apparently -- well, what reason was it that you
didn't nmake the 50(b) nmotion? You told the court under
50(a), after all the evidence was in but before the case
went to the jury, that the jury would not have a legally
sufficient evidentiary basis to find for Ms. Otiz.
That was -- that was your notion.

You were saying: Court, there was no
| egally sufficient evidentiary basis. Evidentiary
basis. That was the notion that you made, recogni zing
that the judgnent, the question is mﬁether there is a
sufficient evidentiary basis.

MR. M ZER: And that argunment is a different
speci es of argunment than the argunment on which -- than
t he reasoning on which the Sixth Circuit resolved the
case, which is, even assumng all the facts as given by
Ms. Ortiz and taking, treating those facts as
uncontroverted, still there was not a violation of
clearly established | aw.

And under Johnson v. Jones and M tchell,
that is a different question than fromthe question of

whet her or not particular conduct has been proven.
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JUSTI CE G NSBURG. Then what you are saying
is you didn't even need to nmake the 50(a) notion, that
t hat was just an unnecessary touching base with Rule
50(a)? |Is that what you are saying?

MR. M ZER: That is our position, yes, Your
Honor, because a |legal issue is adequately preserved
once it's pressed and passed on in the district court.
And to nmove for summary judgnent on the issue is enough
to preserve a legal claim the legal claimbeing not
that particular -- that sufficient evidence exists to
prove that particular conduct occurred, but rather that
the -- given all of that, that claimas assuned, still,
the Harlow |ine of objective | egal réasonableness has
not been crossed.

JUSTI CE KENNEDY: | suppose there are sone
cases in which the failure of the court to give a
requested instruction preserves the issue, and perhaps
50(b) is not required there.

Were there any instructions proffered and
denied in this case that would have preserved the issue
for appeal ?

MR. M ZER: There was a requested
I nstruction regarding qualified inmunity, yes, and it

was not given. We are not arguing that that --
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JUSTI CE SOTOVMAYOR: \What was t hat
I nstruction?

MR. M ZER: The instruction was about the
obj ective | egal reasonabl eness standard under Harlow |
actually don't think that that request was proper --

JUSTI CE SOTOVAYOR: Do you have a cite to
the record?

MR MZER: | don't have a cite to the
record at the nonent. But the point is that actually,
that instruction wasn't proper, because the jury doesn't
resol ve the Harl ow objective | egal reasonabl eness
question. Instead, the jury resolves the disputed
facts, and then the court takes those facts as a given
for purposes of the Harl ow question.\

And in this case, | think there is an
exanple of this distinction. There was very nuch
di sputed at trial the question of whether Ms. Ortiz told
Ms. Jordan the nane of the guard who had assaul ted her
And that fact was disputed at trial. W didn't nove for
50(b) over that factual dispute and so we couldn't
appeal on that question.

But what we did appeal was that, taking that
fact as assuned for purposes of the qualified imunity
question, still qualified inmunity was warranted.

JUSTI CE G NSBURG: Could you explain to ne
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what -- you made a 50(a) motion. Wiy did you -- was
there a reason for making the 50(a) notion and not
following it up with a 50(b) notion?

MR MZER: |'mnot aware of a reason, Your
Honor. But at pages 4 to 5 of the joint appendix, |
think it is clear that there were two different types of
argunents being made at the 50(a) stage. One argunent
was the dispute over facts. The other argunent was,
even if we don't dispute those facts, still Ms. Otiz's
argunments haven't shown a constitutional violation.

JUSTI CE SOTOVAYOR: How -- could you --

JUSTICE GINSBURG. It's very clear from Rul e
50 that 50(a) and 50(b) go together, and the
expl anation, as | indicated when Pet{tioner's counsel
was speaking, is the re-exam nation clause of the
Sevent h Amendnent. So | think every first year
Procedure student |earns 50(a), 50(b) go together, and
there is an historic reason why you nust back up a 50(a)
nmotion with a 50(b) notion. They're not -- they all --
they all ask the sanme question. The Rule 56, the Rule
50, 50(b), they all ask: |Is there sufficient evidence
to warrant a jury finding, whatever. They all ask that,
but they ask -- ask it on the basis of a different
record: the summary judgnment record, the trial record,

and the jury verdict.
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MR. M ZER: But still, Your Honor, | think
t he question of whether particul ar conduct has been
proven is a sufficiency question, and that differs in
nature fromthe question of whether, taking that proven
conduct as a given, assunming it to be true, wthout --
wi t hout questioning the correctness of the plaintiffs’
version of the facts, that the -- then the Harl ow
guestion is a separate question.

JUSTI CE G NSBURG. Do you know of any case
hol di ng that you don't have to couple a 50(a) notion
with a 50(b) notion dependi ng upon what's in your 50(a)
not i on?

MR MZER: |'m not aware of any case, no,
al though I am aware of cases includiﬁg the K& T
Enterprises case fromthe Seventh -- or sorry, fromthe
Sixth Circuit, that we cite in our brief, which says
that legal clains, purely legal clainms may be raised in
judgnment as a matter of |aw notions under either 50(a)
or 50(b), but that 50(b) is not required with respect to

t hose noti ons.

And so -- so the 50(a) notion here was a
belts and -- belt and suspenders effort, but it wasn't
| egal |y required because of the -- the --

JUSTI CE SOTOVAYOR: Could -- could you

articulate for me the line that you see between assum ng
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all of the facts and it's not enough as a matter of | aw,
and a sufficiency claim And let's break out the two
claims: one against Ms. Jordan, one against Ms. Bright.

On the due process claimagainst Ms. Bright
there are two prongs | think to your argunment. One is
that as a matter of | aw under Sandin putting her in
solitary confinement did not violate any -- any
constitutional right. And then there's "she didn't
retaliate" part of your claim

The two seenmed m xed up to nme below. And
t hought in reading your subm ssions to the district
court you were saying that if she retaliated in putting
her in segregated confinenent, it doesn't matter whether
there is a Sandin violation or not; éhe couldn't do the
retaliatory act; is that correct?

MR. MZER: The -- the Sixth Circuit held in
this case that the retaliation claimis a different
claimfromthe due process claim that it would be based
on --

JUSTI CE SOTOVAYOR: The First Anmendnent.

MR. MZER: -- the First Anendnent or sone
ot her amendnent. And --

JUSTI CE SOTOVAYOR: |I'mtrying to separate
out your --

MR. M ZER  Yes.
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JUSTI CE SOTOVAYOR: -- your argunent,
however. What is your -- what is your position on this
gquestion?

MR, M ZER: Qur position is that the Sixth
Circuit got it right, and Ms. Ortiz hasn't appealed to
this Court on that holding, that as a -- as a matter of
| aw under Sandin, placing an individual in segregated
confinement does not amount to a due process violation
vis a vis the -- the ordinary conditions of prison
confi nement .

| al so have an answer, Justice Sotomayor, to
your question about the -- the jury instruction request.
It's in docunent 84 in the district court record.

JUSTI CE G NSBURG.  You - you refer to
Sandin. There are sonme extra things about the
confinement here. She was shackl ed, she was ill, and
nobody attended to her.

MR. MZER: The -- the nedical treatnent
claims were dism ssed by the district court at sunmary
j udgnment because Ms. Bright did not participate and did
not have any know edge of --

JUSTI CE GINSBURG: Well, is -- on the
guestion of whether this treatnment was punitive rather
t han just protective custody.

MR. M ZER: And again, on the question of
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punitiveness the Sixth Circuit held that that was not
preserved -- that claimwas not preserved by Ms. Otiz
and she has not petitioned to this Court for review of
that holding by the Sixth Circuit. And so the only
gquestion is the square Sandin question of whether
segregated confinenment is an atypical and significant
hardship vis a vis the routine conditions of -- of her
confi nement .

JUSTI CE GINSBURG. Well, wouldn't it be
this, the segregated confinenment in this case, not at
| ar ge?

MR. M ZER: The -- again, the Sixth
Circuit's holding was that Sandin answered that -- that
question as a matter of clearly estaBIished | aw, and
since Ms. Otiz hasn't petitioned for review on the
nmerits of that question, I"mnot sure howit's presented
to this Court.

JUSTICE ALITO M. Mzer, is it your
understanding that -- that Unitherm was based on Seventh
Amendnent considerations, or was it based on prior
decisions that in turn were grounded on consi derations
of fairness to the verdict-w nner, nanely the
opportunity when a notion for judgnment as a matter of
law is made after the verdict to nove for dism ssal

wi t hout prejudice or nove for a newtrial?
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MR. MZER: | think Unitherm was nore
squarely the latter, although the Court did refer to the
Sevent h Amendnent in responding to Justice Stevens'

di ssent. And the Seventh Amendnent concerns | don't
think are inplicated here, because it is well
established that legal clainms |ike qualified inmunity
are not for the jury to resolve. And so taking --
taking the case away from - -

JUSTI CE G NSBURG: Well, then you are
sayi ng, the category -- the mxed clainms -- as
Justice Breyer proposed, if it's a purely legal claim
then you're right. If it's a mxed claim then you're
wr ong.

MR. MZER: And | think fhose -- those
categorization are -- are fairly slippery and would be
difficult to apply, as | think the Chief Justice
suggested. So the guidance that is clear is the
gui dance that already exists from Johnson v. Jones,
which is that there are -- there two types of qualified
i mmunity clainms and if you are assumng the facts to be
true as the plaintiff posits them and you are not
controverting particular conduct, then you are in the
| egal - -

JUSTI CE KAGAN:  Wwell, M. Mzer --

JUSTI CE KENNEDY: One way to make the
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formulation work is to say whether or not the issue
depends on an assessnent of the record.

MR. MZER: Well, qualified inmunity is
al ways going to be an application of clearly established
| aw t hrough fact. And Mtchell notes that -- that there
will be sonme --

JUSTI CE KENNEDY: Well, but we have been
through this. | think it was Justice Alito gave the
hypot heti cal, suppose everybody agreed on what happened,
the question is whether or not the right's clearly
est abl i shed.

MR MZER: And that is --

JUSTI CE KENNEDY: That's a pure issue of
| aw. \

MR. MZER: And as this Court has called it,
that is correct and that is this case.

JUSTI CE SOTOVAYOR: How is that --

JUSTICE KAGAN: Is it this case, M. M zer?
Take the deliberate indifference claim The question is
whet her the conduct anounted to deliberate indifference.
Wy is that any different from aski ng whether a
particul ar kind of conduct amounted to negligence, which
in a previous case this Court said you had did have to
make 50(b), a 50(b) notion in order to preserve. That

was in the Johnson v. New York case.
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MR MZER It's different, Your Honor,
because the -- the prong of the analysis in the
deli berate indifference conduct that the Sixth Circuit
was | ooki ng at was the objective prong of whether or not
the response was reasonable. So assumng all of the
worst of -- of Ms. Jordan's intent, as proven by the
trial record, and assum ng the worst of what she did or
didn't do, still her response was as a |legal matter
obj ectively reasonable, and that was the Sixth Circuit's
hol di ng.

And so therefore, because that's a | egal
Inquiry, there was no 50(b) requirenent even if Ms.
Ortiz had preserved the 50(b) argunent.

The -- the -- Ms. Otiz Has al so posited
that a coll ateral order appeal is a requirenment in order
to preserve a qualified imunity claim That argunment
Is clearly foreclosed not only by the broad agreenent
among the circuits, but also this Court's decisions in
United States v. --

JUSTI CE BREYER: Ckay. When you go back --
you are the one who read these cases pretty thoroughly,
and as | | ooked at it, I -- with the inconplete
know edge, | woul d have thought that Justice G nsburg's
statenment of it is basically right. What Rule 50 is

about is sufficiency of the evidence. And 50(a)
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i nvol ves, we are saying it won't be sufficient. And
50(b) involves it wasn't sufficient. Then you could
have the Chief Justice's rule. 1t would work perfectly.

But apparently there is a Second Circuit
case and sonme things in the treatises that says
sonetinmes Rule 50(a) is being used for sone other
pur pose; and that's what seens to be going wong. Like
i f you have a pure question of |law, you ought to be
outside 50(a). You ought to be doing sone other thing
I n, you know, a question like: Was there collateral
estoppel ? That neans that he couldn't say he was a
pol i ceman, because they litigated this four nonths ago.
It's a pure question of |aw.

So what are these cases énd t hat exception
in the treatise about? What are they thinking of? What
ki nds of instances do they think come under 50(a) that
aren't sufficiency of the evidence?

MR. M ZER: The court said that you had can
raise in a judgnent as a matter of |aw notion |egal
argunments like the statute of limtations, collateral
est oppel, preenption. Very often --

JUSTI CE BREYER: (Okay. Suppose we can say
this: That when a | awer uses 50(a) to make the kind of
notion that does not involve sufficiency of the evidence

but rather, in fact, could be made w thout 50(a), under
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t hose circumstances he doesn't have to say 50(b). How
woul d that work?

MR. M ZER: That would work just fine from
our perspective, Your Honor, and in fact --

JUSTI CE BREYER: It would work fine, because
it seens to ne you have a | ot of sufficiency of the
evidence clains, but that's another question.

JUSTI CE SCALI A: Excuse nme. Wy do you --
why do you seemto concede that 50(a) only -- only
applies to evidentiary stuff? | nmean, what we agree is
if during a trial by jury, a party has been fully heard
and there is no legally sufficient evidentiary basis for
a reasonable jury to find for that party on that issue,
well, as a matter of l[aw, no anount 6f evi dence woul d
ever allow a jury verdict in that direction. Surely
that falls within (a), even though evidence has nothing
to do with it.

No matter what the evidence is, this is
sinply a matter of law. No jury, no reasonable jury,
could find for that party on that issue. | don't read
this as being purely a -- you know, a provision
governi ng whether there is enough evidence in an area
where there is no absolute rule of law. | think it
applies to the absolute rule of |aw as well

MR MZER If Rule 50(b) -- if Rule 50(a)
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and 50(b) nmotions were required for all matters of | aw,
t hen that woul d change the Hornbook understandi ng of
what 50(b) is about. It would expand the Unitherm
requi rement in ways that it hasn't been applied before,
and it would turn Rule 50(b) motions into a

cl eari nghouse for anything that nmust be raised -- that
Is going to be raised on appeal.

JUSTI CE SOTOVAYOR: Is that the -- that is
what the Chief Justice asked you earlier. Wy is that
such a horrible thing?

MR. M ZER: Your Honor, because it would
radi cally change the way that 50(b) is currently treated
by parties. If it, for exanple, in the surgeon district
of Chi o, where this case -- \

JUSTI CE SOTOVAYOR: You -- |'mnot sure that
answers the question.

Isn't it better for the Court of Appeals to
know a district court's opinion on every issue that's
going to cone up on appeal, and wouldn't our
announcenent of the rule -- that whether it's an issue
of law or fact, it has to be renewed under 50(b), so
everybody's on the sane page as to what's going to be
heard on appeal -- why is that a bad rule? Wy would
that be a bad outcone as a matter of |aw?

MR. M ZER: Because, Your Honor, the
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Rul e 50(b) notions would then becone m niature -- or not
even mniature -- full-blown appellate briefs. And the
ruling in the southern district of Chio at the nonent,
for exanple, is that Rule 50(b) notions are 20 pages
| ong.

JUSTICE ALITO The answer is it's a
pointl ess gotcha rule. 1Isn't that the answer? It's a

pure issue of law, and the district court has already

said, | ruled on this on sunmary judgnent; don't bother
me with this again, and we're going to say: Well, you
still have to raise it in a 50(b) motion. That --

there's no point. W mght as well say that the | awer
has to stand on his head when the notion is nade or junp
up and down three tines.

MR. M ZER: That's correct, Your Honor.

JUSTI CE SCALI A: The point would be that
therefore, you don't have to sort out whether there is
any factual content to this issue. You don't have to
sort out what's a pure question of |law and what is a
m xed question of |law and fact, which is always very
difficult. What's the big deal? Make the notion.

MR. M ZER: Because, Your Honor, the
district courts have never insisted, nor do the rules
I nsist, that the district courts get nmultiple cracks at

a | egal question.
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JUSTI CE Gl NSBURG: The purpose of -- of
50(b) -- Justice Alito brought out that it's not sinply
the historical background of the Seventh Anendnment, but
In that sanme line of cases, the court gave a practical
reason. And the practical reason related to the
district court, that if the notion is mude after the
jury cones in, the district judge would have the
opportunity to exercise her discretion to grant a new
trial.

Let's take -- is it Ms. Bright where the
Sixth Circuit said that, well, mybe there could have
been a retaliation claim but the Plaintiff didn't nmake
it? The district judge, given the chance, nm ght have
said: | would exercise ny discretioﬁ to allow the
Plaintiff to have a new trial on this retaliation claim
| thought it was before the Court and it was a good
claim The Sixth Crcuit thought it wasn't.

| mean, the purpose is to get the district
judge into the picture to exercise the district judge's
di scretion on the very question.

MR MZER: But if a claimis not in a case,
Your Honor, then there is no discretion as to whether or
not to give it to the jury. So just as the qualified
I munity question doesn't belong with the jury, so, too,

a claimthat hasn't been adequately pressed doesn't go
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to the jury.

So we are not tal king about questions that
shoul d and can be resolved by the jury. W are talking
about legal clainms that the jury has no business
deciding --

JUSTI CE BREYER: Your case, anyway, is a
case -- judging fromwhat they wote, |I'm back to where
| started with the m xed questions and fact-based
questions -- where you really have to renew your notion,
and readi ng your opinion it seenms to ne it's filled with
determ nations of fact. They were review ng what the
jury did and could have found, and on the basis of what
t hey could have found, they say you're not entitled
to -- or you are entitled to qualifiéd i muni ty.

So this would seem |ike a Hornbook case
where you have to make the notion, and if you have to
make the notion, you didn't, and if you didn't, you
don't go back and review the facts as -- the notion on
the basis of the facts as they were before the trial.
End of matter. What's wrong with that?

MR MZER: | would disagree with the
characterization of the Sixth Circuit's opinion as
resol ving factual questions, because on the contrary, |
think --

JUSTI CE BREYER: No, | nean they went on the
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jury's resolution of the facts.

MR. MZER: That's correct. And so it's
the -- the --

JUSTI CE BREYER: For that reason, they can't
take the facts as they were in your notion for summary
judgnment. They have to take them on the basis of --
they can't just go back and review themon the -- yes.

MR. M ZER: That goes to show, Your Honor
that the Sixth Circuit wasn't doi ng what Ms.

Otiz has -- what Ms. Ortiz has posited, which is that
they were review ng the sunmary judgnent record order.

JUSTI CE KAGAN: Well, M. M zer, suppose
that they were. Suppose they conmtted an error in that
respect, and they thought they were feviemﬂng t he
sunmary judgnment order and not the final judgnment.

If that's what they thought, would you agree
that they had no jurisdiction at that point to take that
appeal because the 30 days had run?

MR. MZER: Yes. Then it would be like a
| ate col | ateral order appeal.

JUSTI CE KAGAN: So your position rests, is
dependent, on our finding that the Sixth Circuit was
review ng the final judgnment order, which was not what
the Sixth Circuit in fact said it was doing.

MR. M ZER: Again, | would disagree that
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that's what the Sixth Circuit said because of the

| anguage at the bottom of page 7A of the petition
appendi x, where they clearly say that there is an appeal
fromthe verdict.

And so because it's denonstrably not true
that they were treating the sunmmary judgnment order as
the final appeal able order here, the question presented
by Ms. Ortiz is not actually presented by this case.

And the further argunent that a 50(b) notion was

requi red here under Unitherm were never made in the
Sixth Circuit and not nade in her opening cert petition,
and so that argunent also was not presented by this
case.

And so | think the clear\resolution is to
dism ss the case as inprovidently granted, but if the
Court were inclined to view that the nerits should be
breached, then the clear rule that we posit resolves the
case, which is that orders made by the district court
along the way in the course of a district court
proceedi ng are adequately preserved for appellate review
fromthe final judgnent once they are pressed and passed
on bel ow.

JUSTI CE KENNEDY: | didn't hear your
| ast -- are adequately preserved when?

MR. M ZER: Once they are pressed and passed
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on by the district court, and the qualified imunity
claimhere was pressed and passed on --

JUSTI CE KENNEDY: So you are saying that if
there is anything in the record of trial that indicates
the judge ruled on the issue, there need not be a 50(b)
nmotion?

MR. M ZER: That's correct, Your Honor, and
the | ower courts, | think, are well-equipped to assess
whet her or not an issue has adequately been pressed and
passed on in the district court.

That has been the settled rule of appellate
reviewability, and I don't think that it should be
changed by inposing a Rule 50(b) requirenment for
anyt hing other than a sufficiency of\the evi dence
not i on.

CHI EF JUSTI CE ROBERTS: | just want to be
clear. Your answer to Justice Kennedy had the caveat
t hat except for the issue we addressed in Unithernf

MR. MZER: That's correct.

CHI EF JUSTI CE ROBERTS: Okay.

MR MZER: If there are no further
questions, we ask you to affirmthe Sixth Circuit.
Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, Counsel.

M. MIls, you have three m nutes remining.
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REBUTTAL ARGUMENT OF DAVID E. MLLS
ON BEHALF OF PETI TI ONER

MR. MLLS: Thank you.

One thing that's inportant about the Sixth
Circuit's language when it said it was review ng summry
judgment, the single decision it cited was the Ei ghth
Circuit's decision in CGoff v. Bise. Now, in that -- in
that decision, the Eighth Circuit said yeah, we can
review this after trial even though it was summary
judgment, because it's qualified inmunity, but the
Ei ghth Circuit actually ignored the trial evidence. It
actually did this seemngly illogical step of just
| ooki ng at the sunmary judgnent evi dence as-is.

Now, | think what that sﬁoms Is the Sixth
Circuit was definitely review ng summry judgnent but
it, inplicitly at |east, recognized that would be
entirely illogical. So it tied its decision to the only
deci sion by the district court on qualified inmunity,
summary judgnent, and said: W' ve got to | ook at what
really happened in this case. And so they | ooked ahead.

Now, the reason the question is adequately
presented is because | think the Sixth Circuit's
deci sion shows this entire debate about Unitherm and
whet her this was a quasi-50(a) review is one of the

preci se reasons the Sixth Circuit hinged its decision on
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sunmary | udgnent.

| think it was quite aware that an appellate
court, since at |least 1947, in Cone, cannot review the
sufficiency of the evidence at trial and overturn the
jury's verdict. And so the Sixth Circuit said: Wit a
second; we can |look to the sumary judgnment record.

Now - -

JUSTI CE SOTOVAYOR: \What's the rule you want
us to adopt to answer the question presented? You asked
us to take cert on a question presented. What is the
answer you want us to give on the question presented?

MR. MLLS: Yes. The answer is that a party
may not appeal a denial of summary judgnent after trial.

JUSTI CE SOTOMAYOR: | n nd ci rcunst ances?

MR. MLLS: | would say that the clearest
rule is to say that in no circunstances. That's the
position of the Fourth Circuit. You say if you want
counsel judgnment, sinply nmake your notion.

But | would add that whichever way this
court goes, the decision here has to be reversed,
because there is no doubt that the |egal issue of
qualified imunity at summary judgnment depended entirely
on the officer's conduct at trial.

CHI EF JUSTI CE ROBERTS: So your rule, in

response to Justice Sotomayor, would basically require
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anyone who has an assertion of qualified immunity to
take their collateral appeal or interlocutory appeal.

MR. MLLS: It would only require it, Your
Honor, to the extent that they wish to challenge that
deci sion on the summary judgnment record. | am not at
al |l suggesting that that appeal is required to preserve
the issue of imunity. It's easily preserved, but to
the extent a trial occurs on the officer's conduct and
the officers want to say: Wit a second, we're still
I mmune, that evidence even at trial is insufficient for
liability. You have got the right to preserve your
I munity issue, but you have to have the district court
consi der the question.

CHI EF JUSTI CE ROBERTS: éo they are put to a
choi ce whether or not their qualified immunity claim
rests entirely on law or mght turn out, as you say it
did in your case, to have sonme factual aspect?

MR. MLLS: That's right.

CHI EF JUSTI CE ROBERTS: Well, that's kind of
a tough choice to put themto, isn't it?

MR. MLLS: WlIl, they have an absol ute
right to take that i medi ate appeal and -- and they
chose not to.

CHI EF JUSTI CE ROBERTS: So they have to take

the i mmedi ate appeal, and when they do so, they | ose the
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right to appeal at the end?

MR. MLLS: No, they do not.

CHI EF JUSTI CE ROBERTS: Well, why is that?

MR. MLLS: They do not because if they | ose
t he appeal and they go to trial, you ve got a new case.
You've got -- | shouldn't say a new case. You have got
new evi dence of conduct. So there is no |oss of the
i ssue of immunity. It is just that it turns on the
facts fromthe trial.

JUSTI CE SCALI A:  You assuned all the
evidence in their favor at the summary judgnment stage.
So do you really think that this is a realistic scenario
where there's going to be even nore evidence agai nst
themthan -- | nean, you are assunind t he evi dence
agai nst them There is going to be even nore evidence
agai nst them than they assunmed at summary judgnent?
That's not going to happen very often.

MR. MLLS: It happened here.

CHI EF JUSTI CE ROBERTS: Thank you, Counsel.
The case is submtted.

(Wher eupon, at 11:04 a.m, the case in the

above-entitled matter was submtted.)
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